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PURPOSE 


The purpose of this Association shall be to bring into closer contact by 
association and communication lawyers, barristers and solicitors who are resi- 
dents of the United States of America, or any of its possessions, or of the Domin- 
ion of Canada, who are actively engaged wholly or in (substantial) part in the 
practice of that branch of the law pertaining to the business of insurance in 
any of its branches, and to Insurance Companies; for the purpose of becoming 
more efficient in that particular branch of the legal profession and to better 
protect and promote the interests of Insurance Companies authorized to do 
business in the United States or Dominion of Canada; to encourage cordial 
intercourse among such lawyers, barristers and solicitors, and between them 
and Insurance Companies generally. 


HE annual Convention to be held at the 
Greenbrier Hotel, White Sulphur Springs, 
West Virginia, on August 28th, 29th and 
30th, 1935, is soon at hand, and I urge every 
member of our Association to attend. 


The program, appearing in this issue of 
the Journal, will be interesting and instruc- 
tive. The subjects were selected with great 
care by the speakers and it is confidently be- 
lieved that the articles to be delivered will 
prove of great benefit. An opportunity will 
be given to the members to discuss the papers 
prepared by the speakers, reports of the Com- 
mittees and such other subjects and matters 
which are initiated for the betterment of our 
Association. 


In September, 1932, our Association held 
its meeting at the Greenbrier, and every one 
who attended the Convention will remember 
the delightful weather, beautiful hotel sur- 
roundings, golf, swimming and all those nice- 
ties which made the trip and vacation worth 
while. 


Entertainment “par excellence” will also 
be in store for the members, their wives, 
daughters and sons. We especially invite the 
wives and daughters of the members to at- 
tend. We feel confident that the environs 
of White Sulphur Springs will be to their 
liking. 


While our Convention is in session the an- 
nual celebration of ‘(Lee Week,’ commemorat- 
ing General Robert E. Lee, will be in progress 
at the Hotel and added attractions will be 
offered by the management of the Greenbrier. 


Mr. Frank C. Haymond, of Fairmont, 
West Virginia, will be in charge of the general 
entertainment, and Mrs. Thomas B. Jackson, 
of Charleston, West Virginia, will have charge 
of the ladies’ entertainment. They will both 
be ably assisted by the members of their com- 
mittees. 


Mr. J. Roy Dickie will again perform as 
Chairman of the Golf Tournament, and a 
number of prizes will be offered to the con- 
testants. 


A Bridge tournament for the ladies and 
men will also be arranged, and prizes will be 
awarded, the prizes being donated by the 
Association. 
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Our Association can only prosper in cul- 
minating closer contact by the exchange of 
views and renewing of acquaintanceship 
among our members. The only opportunity 
of accomplishing this purpose is our annual 
Convention, where we can meet our fellow 
members and enjoy each other’s comradeship. 


You should by all means allow nothing to 
interfere with your attending the 1935 Con- 
vention in order to secure the most good of 
a membership in the Association. Make 
your reservation now if you have not done so, 


I assure you of my earnest desire to meet 
and welcome every member at our annual 
Convention. 


TO THE CHAIRMEN AND MEMBERS 
OF THE STATE MEMBERSHIP COM- 
MITTEES: 


It will be greatly appreciated if all the mem- 
bers of the Membership Committees for the 
various states would try to contact the mem- 
bers in your respective states, and urge them 
to attend our annual Convention at White 
Sulphur Springs, West Virginia, on August 
28th, 29th and 30th, 1935. 


A personal letter or a telephone call to the 
members of your state urging them to attend 
the Convention and make their reservation, 
would doubtless bring a large attendance, and 
it is our desire to make this one of the big- 
gest and best Conventions our Association 
has had. 


When you find out that a member is going 
to the Convention, please advise Mr. John A. 
Millener, Secretary, so that he may know ap- 
proximately the number of members from 
your state who will attend, and accordingly 
he can advise the Greenbrier Hotel, and in 
turn the Hotel can arrange accommodations 
accordingly. 


Your cooperation in this matter will result 
in getting a large attendance from your state. 


Cordially yours, 


WaLttTerR R. 
President. 


— 
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Wuite SuLPHUR SPRINGS, WeEsT AUGUST 28TH, 29TH AND 30TH 
| 
| 


TUESDAY, AUGUST 27TH 
8:30 P. M.—Meeting of the Executive Committee. 
WEDNESDAY, AUGUST 28TH 

9:30 A. M.—Registration of Members and Guests. 
10:00 A. M.—Welcome Address by Hon. H. G. Kump, Governor of West Virginia. 

Response by John S. Leahy, Esq., St. Louis, Missouri. 

Address by President Walter R. Mayne. 

Address by L. Barrett Jones, Esq., Jackson, Miss., on “The Case at Bar.” 

. M.—Adjournment. 

. M.—Re-convene. 

Address by Joseph H. Collins, Esq., General Counsel’s Staff of the 
Metropolitan Life Insurance Company, New York City, on “In- 
troduction to the Common Law of Life Insurance.” 

Report of the Secretary and Treasurer. 

Address by Lionel P. Kristeller, Esq., Newark, N. J., on “The Mort- 
gagee under the Standard or Union Mortgage Clause, Some of 
His Rights and Liabilities.” 

Open Discussion of Committees’ Reports and Action to be taken there- 
on by Association. 

Appointment of Nominating Committee. 

5:00 P. M.—Adjournment. 
8:30 P. M.—Dinner and Dance. 
First Run pictures in Auditorium of Hotel. 
THURSDAY, AUGUST 29TH 
9:30 A. M.—Address by Richard Montgomery, Jr., Esq., New Orleans, La., on 
“The Effect of the Presumption Against Suicide Upon Burden of 
Proof in Life and Accident Cases.” 

Address by Henry Swift Ives, Esq., New York City, Special Counsel, 
Association of Casualty and Surety Executives, subject to be an- 
nounced later. 

Address by Willis Smith, Esq., Raleigh, North Carolina, on “Use of 
the Federal Declaratory Judgments Act to Test the Constitu- 
tionality of State Insurance Statutes.” 

P. M.—Adjournment. 
P. M.—Golf Tournament (for men). Bridge Tournament (for Ladies and Men). 
P. M.—Dinner and Dance. 
First Run Pictures in Auditorium of Hotel. 
FRIDAY, AUGUST 30TH 
9:30 A. M.—Address by Robert L. Webb, Esq., Topeka, Kansas, on “Liability of 

Insurance Company When it Takes Full Charge of the Investigation 
and Defense.” 

Address by Robert H. Jackson, Esq., Assistant General Counsel, 
Bureau of Internal Revenue, Washington, D. C., on “Equity in 
Tax Administration.” 

Open Discussion of any matters which members may desire to present 
to the Association for consideration and action thereon. 

Report of the Nominating Committee and Election of Officers. 

Report of Golf Committee and presentation of trophies. 
P. M.—Adjournment. 
P. M.—Meeting of Executive Committee. 
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1935 ROSTER 


If the membership will make use of the 
1935 Roster, your Editor will be repaid for 
the time spent in preparing alphabetical list 
of members, changing and revising member- 
ship lists, and publishing*and mailing Roster, 
and the Association will be justified in the 
expenditure necessary to furnish each member 
with a Roster. I hope that each of you has 
received your copy of the Roster and that you 
will find it of practical value. Your frank 
suggestions and criticisms of the Roster and 
Journal will be given careful consideration. 


President Mayne announces a par excellent 
program and entertainment for the Conven- 
tion. You cannot afford to miss it! 

State Membership Committees please, in 
accordance with request of President Mayne, 
contact each member in your state and notify 
John A. Millener, our Secretary, the name 
and number of members from your state who 
will attend the Convention. 

* * * 


SPECIAL COMMITTEES 


Special Committee Chairmen are expected 
to make report during Convention. An extra 
copy of the report should be made for pub- 
lication in the next issue of Journal. 


LEGISLATIVE MILLS CLOGGED 


General Legislative Committee reports legis- 
lative mills in several states clogged with bills 
promoted by special interests for special 
classes, most of which are without benefit to 
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the general public. That our members have, 
when called upon, cheerfully assisted insurance 
companies in opposing unfair legislation. The 
Association wishes to thank each member who 
has assisted the companies through their rep- 
resentatives in legislative matters during the 
past year. In assisting the companies in 
legislative matters, we, as insurance lawyers, 
are taking care of our own interests. 


UNAUTHORIZED INSURERS. 


You will note from committee report in 
this issue of the Journal that some progress 
has been made in handling the problem of un- 
authorized insurers during the past year. 
Your committee recommends that no further 
effort be made to handle the matter through 
federal législation, and suggests that the pro- 
blem be met by each state, and that we con- 
tinue to cooperate with the companies and 
their representatives in bringing about a situa- 
tion which will insure fair competition. If 
any member is interested in this subject, if 
there is any bill pending in his state relative 
to unauthorized insurers, he should imme- 
diately get in touch with Mr. Drake and his 
committee on Unauthorized Insurers. 


HOUSE IN ORDER 


Fire Insurance Committee reports fire com- 
panies have house in order. Congratulations! 


LIFE 


Life Committee reports that the life com- 
panies have not seen fit to call on us recently 
for assistance in legislative and other matters. 
We are glad to know that they have their 
problems well in hand. We assure the life 
companies if and when we can be of assistance, 
all they will have to do is to call on us. 


* 
UNFAIR LAWS 


Fidelity and Surety Committee in their re- 
port graphically protrays burden of unfair 
laws, and gives members practical suggestions 
how they may be of assistance. 


Jul 
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Special Convention Committees White Sulphur Springs, West 
Virginia, August 28th, 29th and 30th 


RECEPTION COMMITTEE 


Mr. and Mrs. Oliver Beckwith, Hartford, 
Conn.; Mr. and Mrs. J. Roy Dickie, Pitts- 
burgh, Pa.; Mr. and Mrs. Marion N. Chrest- 
man, Dallas, Texas; Mr. and Mrs. Garner 
Denmead, Baltimore, Md.; Mr. and Mrs. R. 
G. Rowe, Chicago, Ill.; Mr. and Mrs. Harry 
S$. Knight, Sunbury, Pa.; Mr. and Mrs. 
Russell M. Knepper, Columbus, Ohio; Mr. 
and Mrs. J. A. Millener, Rochester, N. Y.; 
Mr. and Mrs. Arthur G. Powell, Atlanta, Ga.; 
Mr. and Mrs. Lowell White, Denver, Colo.; 
Mr. and Mrs. Geo. W. Yancey, Birmingham, 
Ala.; Mr. and Mrs. John F. Ward, Columbus, 
Ohio; Mr. P. E. Reeder, Kansas City, Mis- 
souri; Mr. John G. McKay, Miami, Fla.; Mr. 
and Mrs. Walter R. Mayne, St. Louis, Mis- 
souri. 


* * * 


ENTERTAINMENT COMMITTEE 


Frank C. Haymond, Chairman, Fairmont, 
West Va.; Thomas B. Jackson, Co-Chairman, 
Charleston, West Va.; Hon. J. M. Slaton, 
Atlanta, Ga.; A. L. Barber, Little Rock, Ark.; 
G. Dexter Blount, Denver, Colo.; George M. 
Weichelt, Chicago, Ill.; William O. Reeder, 
St. Louis, Mo.; James E. Coleman, Mil- 
waukee, Wis.; P. N. Browne, Shreveport, La.; 
J. C. Gleysteen, Sioux City, Iowa; Robert M. 
Nelson, Memphis, Tenn.; D. G. Gallagher, 
Albany, N. Y.; Hal. C. Thurman, Oklahoma 
City, Okla.; J. H. Freeman, Houston, Texas; 
Ralph F. Potter, Chicago, Ill.; S. Alton 
Ralph, Springfield, Mass. 


* * * 


LADIES’ ENTERTAINMENT 
COMMITTEE 


Mrs. Thomas B. Jackson, Chairman, 
Charleston, West Va.; Mrs. Lowell White, 
Co-Chairman, Denver, Colo.; Mrs. H. T. 
Gray, Jacksonville, Fla.; Mrs. E. A. Marshall, 
Huntington, West Va.; Mrs. W. O. Reeder, 
St. Louis, Mo.; Mrs. James E. Coleman, 
Milwaukee, Wis.; Mrs. W. L. Kemper, Hous- 
ton, Texas; Mrs. Robert Nelson, Memphis, 
Tenn.; Mrs. B. R. Jouett, Winchester, Ky.; 
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Mrs. B. D. Brown, Detroit, Mich.; Mrs. J. 
M. Slaton, Atlanta, Ga.; Mrs. H. R. De- 
Jarnette, Miami, Fla.; Mrs. Wm. A. Porteous, 
New Orleans, La.; Mrs. Ernest A. Green, St. 
Louis, Mo.; Mrs. S. H. Mann, Jr., St. Peters- 
burg, Fla.; Mrs. J. R. Browne, Marion, Ind.; 
Mrs. A. B. Keller, Pittsburg, Kan.; Mrs. 
Ernest Woodward, Louisville, Ky.; Mrs. John 
A. Luhn, Baltimore, Md.; Mrs. Maurice H. 
Winger, Kansas City, Mo.; Mrs. Lon A. 
Hocker, St. Louis, Mo.; Mrs. H. G. High- 
tower, Cincinnati, Ohio; Mrs. Wayne Ely, 
St. Louis, Mo.; Mrs. Oscar J. Brown, Syracuse, 
N. Y.; Mrs. C. K. Burgess, Raleigh, N. 
C.; Mrs. Raymond M. Crossman, Omaha, 


Nebraska. 
OK 


GOLF COMMITTEE 


J. Roy Dickie, Chairman, Pittsburgh, Pa.; 
Robert M. Noll, Co-Chairman, Marietta, 
Ohio; Wayne Ely, St. Louis, Mo.; R. G. 
Rowe, Chicago, Ill.; A. C. Schlipf, Springfield, 
Ill.; William L. Bourland, Chicago, Ill.; Lon 
O. Hocker, St. Louis, Mo.; James T. Blair, 
Jr., Jefferson City, Mo.; Joseph B. Murphy, 
Syracuse, N. Y.; J. Harry Schisler, Baltimore, 


Maryland. 
x * 


TRANSPORTATION COMMITTEE 


Arthur G. Powell, Atlanta, Ga.; Harry S. 
Knight, Sunbury, Pa.; Lowell White, Denver, 


Colorado. 
*K * 


PRESS AND PUBLICITY COMMITTEE 


E. A. Marshall, Chairman, Huntington, 
West Va.; Grover C. James, Co-Chairman, 
Joplin, Mo.; C. H. Toohy, Detroit, Mich.; 
Harold S. Thomas, Des Moines, Iowa; Grover 
McCormick, Memphis, Tenn.; Theo. W. 


Bethea, New Orleans, La. 
* * * 


PASSENGER RATES TO WHITE 
SULPHUR SPRINGS 


White Sulphur Springs, West Virginia, is 
located on the main line of the Chesapeake 
& Ohio Railroad. Members coming from the 
east can take any railroad into Washing- 
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ton and make connection with the C. & O. 
Members coming from the west can get 
through trains on the C. & O. from Chicago 
or Cincinnati. Members from the north can 
get a train out of Buffalo or Cleveland on the 
Nickel Plate Railroad, which railroad has 
trains making direct connection with the C. 
& O. 


S was anticipated, the Committee on 
General Legislation has been more ac- 
tive this year than formerly; first, because the 
Legislatures of 44 states and Congress were in 
regular session; and, second, because members 
of the legislatures were unusually active in 
introducing legislation that would adversely 
affect the business of insurance. As has been 
said, “Laws are not invented, but arise out 
of circumstances,” and the circumstances have 
been such as to encourage individuals and 
groups to demand legislation which in one 
way or another would benefit them at the ex- 
pense of others. So we have had insurance 
agents and brokers seeking laws to eliminate 
non-resident and part-time agents and brok- 
ers, or to impose higher qualification require- 
ments in order to exclude many from their 
ranks; contractors seeking to tax or exclude 
contractors from other states, or to exclude 
those who cannot operate except under almost 
impossible financial requirements. Lawyers, 
through their Bar Associations, have been 
very active in having laws enacted broaden- 
ing the legal definition of “practicing law,” 
so as to prohibit those not admitted to prac- 
tice law from collecting accounts. Medical 
societies have been particularly active in seek- 
ing benefits for themselves through physi- 
cians’ lien laws, and laws permitting free 
choice of physicians under workmen’s com- 
pensation laws, thereby prohibiting insurance 
carriers from selecting the physicians or hav- 
ing any direction of the treatment of injured 
employees. Labor organizations have seized 
the opportunity presented to them to seek the 
enactment of laws extending benefits to em- 
ployees, through all inclusive occupational dis- 
ease laws and other amendments to the work- 
men’s compensation acts, regardless of the 
results to their employers; insurance compan- 
ies have sought protection against the unequal 
competition of unlicensed insurers, and super- 
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There is a round trip summer excursion 
rate into White Sulphur Springs, which rate 
will be made by any railroad from practically 
any point in the United States. We would 
suggest that members who expect to travel by 
rail contact their local ticket agent and buy 
the round trip ticket. 

TRANSPORTATION COMMITTEE. 


vising insurance officials have sought laws to 
further regulate insurance companies to pro- 
tect the public from their failure. 

It is natural that such laws should, under 
present circumstances, go to unusual extremes 
and have little regard for constitutionality. 
They are often introduced to meet some popu- 
lar demand; to gain the support of the group 
involved, or to fulfill the pledges of political 
parties. Some of these bills are undoubtedly 
introduced with no serious intention or the 
hope that they will be enacted, but merely tc 
make a play to the particular gallery inter- 
ested. All have to be seriously considered, 
however, by those opposed to them, for it is 
not safe to expect that much of this legisla- 
tion will “fall by its own weight,” or be too 
radical to receive serious consideration. Much 
of the legislation coming under the heading 
of social security legislation, and sponsored by 
labor organizations and various welfare or- 
ganizations, has seemed to many to be radical, 
but nevertheless has had sufficient support to 
be enacted into law. 

Much of the additional burden imposed un- 
der workmen’s compensation laws is transfer- 
red to insurance companies and thus becomes 
their problem; but if they cannot assume this 
burden without loss to themselves, they can- 
not be expected to assume such additional 
burden. For political reasons, those who are 
responsible for the enactment of these laws us- 
ually minimize the probable cost. State offi- 
cials, who determine the rates which insurance 
carriers may charge, likewise minimize the 
additional burden created by such laws, and 
accordingly require insurance companies to 
charge rates which they believe, and experience 
later proves, are inadequate, with the result 
that each year more risks may become unin- 
surable. Unfortunately, experience seems to 
afford some justification for the statement 
that “state rate-making is a combination of 
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guess work and politics.” This situation has 
developed particularly in connection with 
compensation insurance, which is to a great 
extent a football of politics, but to some ex- 
tent in automobile insurance, where additional 
burdens are continually being imposed upon 
automobile owners for the protection of the 
public, with resultant higher cost for insur- 
ance. 

There is a tendency toward legislation to 
make the insurance carrier absolutely liable 
to a person injured by a policyholder when 
final judgment is obtained against him, rather 
than merely to permit the injured party to 
bring suit against the company “under the 
terms and conditions of the policy,” if execu- 
tion upon his judgment is returned unsatis- 
fied, as under the usual insolvency or bank- 
ruptcy clause. Such a law prohibits the com- 
pany from setting up any defenses that it may 
have against the policyholder, such as his re- 
fusal to testify or produce witnesses, and cre- 
ates a very serious situation for the companies 
with greatly increased losses. There is also 
a tendency to enact laws providing for sur- 
vivorship of the action after the death of the 
wrongdoer, and also for survivorship of the in- 
jured party’s cause of action after his death. 
While there may be little objection to the 
former, we believe that the latter is thorough- 
ly unsound and goes beyond the bounds of 
justice and reason, for in all of the states the 
survivors of the injured party have an action 
for wrongful death in which they may recover 
indemnity for loss they sustain by reason of 
the death of the injured party including ex- 
penses for nurses, physicians, hospital treat- 
ment and loss of wages until his death. To 
permit the survivors to bring or continue the 
action of the injured party after his death 
will therefore permit them to recover damages 
for the pain and suffering of the deceased, 
which caused no loss to them, so that they 
will receive a profit rather than indemnity in 
recovering damages for the pain and suffering 
of the deceased. This, we believe should not 
be permitted. Some legislation continues to 
be introduced permitting an insurer to be 
joined as a co-defendant in negligence cases, 
or permitting the plaintiff to show on the trial 
that the defendant is protected by insurance. 
Fortunately, no such laws were enacted this 
year. They are too unsound to gather much 
support. 

The necessity for states and municipalities 
to find new sources of revenue has led to leg- 
islation imposing new taxes upon insurance 
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carriers under sales, income, and stamp tax 
laws or by increasing the premium tax. The 
tendency is to increase the tax burden of those 
already taxed rather than to enlarge the class 
of taxpayers. In a large number of states 
there is no provision that the premium taxes 
paid by insurance carriers shall be exclusive 
of all other state and municipal taxes, except 
real and personal property taxes, with the re- 
sult that in a few states companies are forced 
to pay taxes or license fees to various cities 
under their charters or ordinances. We be- 
lieve that in consideration of the high prem- 
ium taxes and fees which companies are re- 
quired to pay for a license to transact busi- 
ness throughout a state, they should not be 
taxed by various cities of the state in order to 
transact business therein, nor should they be 
taxed under sales, income or stamp tax laws, 
and we urge the members of the Association 
to further legislation making the state prem- 
ium tax exclusive of all other taxes, state and 
municipal, except real and personal property 
taxes. 

In some states there has been agitation for 
laws creating State Funds to write certain 
forms of bonds and insurance. The underly- 
ing reason for legislation creating funds to 
write bonds has been that the laws of the 
states have imposed such unlimited and un- 
reasonable duties and liabilities upon tax col- 
lectors and other public officials that the sure- 
ty companies could not write bonds guaran- 
teeing the performance of their duties with 
any degree of safety. In some states these 
laws have been amended or new laws enacted, 
so that the writing of these bonds is now on 
a sound basis and the agitation for State 
Funds in those states accordingly has disap- 
peared. 

There has been a widespread and increas- 
ing demand by state supervising insurance of- 
ficials during the past two years for new codes 
of insurance laws. This year new insurance 
codes were introduced in Arkansas, Califor- 
nia, Georgia, Illinois, Indiana, Missouri and 
West Virginia. Virginia, District of Colum- 
bia, South Carolina and Texas are taking pre- 
liminary steps to introduce new codes. This 
has presented a tremendous task, for unfor- 
tunately these codes always contain many 
provisions which are highly objectionable, and 
for various reasons some agents in several 
states have supported these codes (as they 
also have supported some other laws that are 
objectionable to the companies), regardless of 
these highly objectionable provisions. Com- 
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panies have therefore been placed in the un- 
fortunate position of being in opposition to 
insurance supervising officials and their own 
agents. We believe that the officials of insur- 
ance companies who are responsible for their 
management and continued success, should be 
the best judges of the reasonableness and 
soundness of legislation affecting their com- 
panies. We are convinced that insurance com- 
panies and their organizations do not oppose 
reasonable and constructive legislation design- 
ed to promote the welfare of the public. We 
believe they are justified in opposing pro- 
posed insurance codes, or other bills contain- 
ing provisions which virtually transfer the 
management and underwriting policies of the 
companies to the Insurance Departments of 
the various states, or to the agents; restrict 
their investments to a wholly unreasonable 
extent; prohibit them from issuing policies 
until all forms have been approved by the 
Department, so that the Insurance Depart- 
ment rather than the legislature will prescribe 
policy forms and provisions; require them to 
make a special deposit of securities in a state 
solely for the protection of the policyholders 
and creditors of the company in that state; 
permit the court or the jury to impose penal- 
ties for not paying claims as promptly as it is 
thought they should have been paid; give to 
the Insurance Commissioner the power to 
make rates; give to non-stock insurers the 
right to transact both fire and liability busi- 
ness, although stock insurers may not; permit 
non-stock insurers to be organized with low 
financial requirements, but impose high re- 
quirements for the organization of stock car- 
riers; or discriminate unfairly between insur- 
ers in the imposition of taxes and fees, or in 
the provisions as to rebating and discrimina- 
tion, or the regulation of rates. 

Automobile “guest laws’ were enacted this 
year in Arkansas, New Mexico and Utah, so 
they are now in force in 25 states, while auto- 
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mobile liability security laws were enacted 
this year in Arizona, District of Columbia, 
Colorado, Ohio, Oregon and West Virginia, 
and are now in force in 28 states. We strong- 
ly urge the members of the Association to fur- 
ther the enactment of these laws. No other 
state has enacted a compulsory automobile 
liability insurance law of the Massachusetts 
type and we urge the members to oppose the 
enactment of such a law whenever it may be 
proposed. 


We believe that insurance companies fill a 
great public need and have greatly lessened 
the effect of the depression to thousands of 
persons, firms and corporations, as well as to 
states, cities and municipalities. The fact that 
so few have failed has demonstrated the gen- 
eral soundness of their management, and un- 
derwriting policies, and the great number 
should not be penalized through unreasonable 
laws because of the mistakes, negligence or 
even willful misconduct of a few. Regardless 
of the severity of laws, a few will evade them 
in any kind of business. 


During the legislative year of 1935, the 
Chairman of the Committee asked the mem- 
bers in many states to assist the Association 
of Casualty and Surety Executives in oppos- 
ing objectionable bills. Needless to say, the 
members responded gladly and their help was 
not only timely but effective. The insurance 
companies, and we believe the public, have 
every reason to be grateful because the Inter- 
national Association of Insurance Counsel has 
taken an active interest in opposing legislation 
that is unsound and in promoting legislation 
that is for their common benefit. 


Hervey J. Drake, Chairman. 
WaLTER R. Mayne. 

GrorcEe W. YANCEY. 
RussELL M. KNEPPER. 
Joun A. MILLENER. 


Report of Committee On Unauthorized Insurers 


HE past year has not brought apprecia- 

bly nearer the solution of the problem 
of unauthorized insurers. The scope of the 
problem is so broad, the interests involved are 
so important, and there are so many questions 
of policy and so much difference of opinion 
regarding the constitutionality of laws, that 


rapid progress can hardly be expected. Ac- 
cording to statements made during the year 
by the Insurance Commissioners of Pennsyl- 
vania and Connecticut, over one hundred un- 
licensed insurers were soliciting business cov- 
ering property or risks in their respective 
states. 
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Bills have been introduced in some states 
designed to tax, or prevent the placing of in- 
surance with, unauthorized insurers. In Ohio 
a law was recently enacted prohibiting per- 
sons, firms or corporations from publishing, 
distributing, receiving and printing for publi- 
cation or distribution any advertising matter 
wherein insurance business is solicited unless 
such advertiser has complied with the laws of 
this state regulating the business of insurance. 

In Maryland, a law was also enacted mak- 
ing it unlawful for any person, copartnership, 
association or corporation to publish or print 
or publish by radio broadcasting any adver- 
tisement or notice, directly or indirectly, set- 
ting forth the advantages of, or soliciting busi- 
ness for, any unauthorized insurance com- 
pany. 

In Missouri, a law requiring officers of 
banks to furnish a fidelity bond was amended 
so as to require such bond to be executed by 
an authorized company. 

In New Hampshire, a law was enacted re- 
quiring any person residing within the state, 
who purchases a policy or contract of insur- 
ance or suretyship from an unlicensed com- 
pany covering property or risks within the 
state, to report the transaction to the state 
treasurer and pay a tax equal to four per cent 
of the gross premium provided such transac- 
tion occurred outside the state and not as the 
result of personal solicitation of any agent of 
such unlicensed company, or by the act of any 
other person performed within the state, and 
provided the execution of the contract shall be 
contemplated to occur wholly outside the 
state, including payment of premium and ad- 
justment and payment of loss. It also pro- 
vides that no adjustment with the policy or 
contract holder for a loss under any policy or 
contract where payment to the state treasurer 
is required shall be made unless and until the 
adjuster thereof shall have paid to the state 
treasurer one-half of one per cent of such ad- 
justment. 

In the other states where bills were intro- 
duced, there was so much opposition by those 
obtaining policies from unlicensed companies 
because of the lower premium that the bills 
were defeated. 

There has been some effort to have laws 
enacted permitting unlicensed insurers to des- 
ignate the Insurance Commissioner as the at- 
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torney upon whom service of process may be 
made in actions brought by residents who 
have obtained policies from such unlicensed 
insurers. We believe that such legislation is 
wholly unsound and against the best interests 
of the licensed insurers for it would encourage 
residents to obtain insurance from unlicensed 
insurers. Furthermore, these laws would not 
in fact benefit residents having causes of ac- 
tion against unlicensed insurers because these 
insurers have no property within the state out 
of which a judgment could be satisfied when 
obtained. 


The National Association of Insurance 
Agents has sponsored legislation in Congress 
denying the use of the mails to insurers unless 
they comply with the laws of their home 
states and of the states in which the property 
or risks insured are located. Several bills 
have been introduced this year but attention 
should particularly be called to H. R. 8207, 
which would deny the use of the mails to 
unlicensed insurers except those obtaining a 
permit from the Securities Exchange Commis- 
sion. In order to obtain such a permit, the 
unlicensed insurer must make an application 
and submit evidence which shall be, in the 
opinion of the commission, clear and convinc- 
ing of solvency, sound business policy, fair- 
policy provisions, and ability to fulfill its in- 
surance contracts in force, being offered, or 
which it is proposed to offer for sale. If satis- 
fied, the commission may issue a permit to 
use the mails for any or all of the purposes 
indicated in the Act, for the transaction of 
such business as such permit may authorize 
such applicant to transact with the citizens of 
any state, territory or of the District of Co- 
lumbia, or of as many of such areas as such 
commission may deem safe and in the interest 
of the public. The purpose of the bill is stated 
to be to prevent the use of the mails for the 
transaction of any part of the insurance busi- 
ness in, or with the citizens of the various 
states, territories or the District of Columbia, 
which is unlawful if done in person or by agent 
personally present in such area, to the end 
that the public may be protected from fraud, 
unsafe insurance investment, or other despolia- 
tion. It is evident that the bill is not designed 
to protect insurance companies against the 
unequal or unlawful competition of unlicensed 
companies. In fact if this law is enacted, 
unlicensed insurers will be free to use the 
mails in order to compete with companies 
licensed in the various states not only with 
absolute freedom but with a badge of honor, 
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integrity and stability from the Federal Gov- 
ernment, which would enable the stronger un- 
licensed insurers to offer greater competition 
to licensed insurers, and to obtain a greater 
share of the business. Aside from the evident 
intention to evade decisions of the United 
States Supreme Court, we believe the bill is 
most unsound and is not at all in the interest 
of licensed insurers, but on the other hand 
will be detrimental to them. In our opinion, 
there should be no attempt to solve the prob- 
lem of unauthorized insurers through Federal 
legislation, but this matter should be left to 
the various states. To do so would furnish 
the Federal Government with an entering 
wedge to regulate the insurance business in 
other ways. The insurance business is so reg- 
ulated and restricted by the laws of the vari- 
ous states, and the rules and regulations of 
their insurance departments, and to such a 
greater degree than most other kinds of busi- 
ness, that we believe it should not be subjected 
to additional laws which may be enacted by 
the Congress. 
Hervey J. Drake, Chairman. 

T. M. 

RusseLtt M. KNEpPER. 

Micuaet F. Carney. 

WALTER L. CLarK. 

* * 


REPORT OF THE COMMITTEE ON 
FIRE AND MARINE INSURANCE 


Your Committee on Fire and Marine In- 
‘surangs begs to report that members of the 
committee have contacted various officers of 
various companies, including the executive 
heads of Fire Insurance Companies in New 
York City. Contacts have also been had with 
John H. Doyle, Esq., General Counsel for the 
National Board of Fire Underwriters. These 
parties were all of the opinion that their 


ECAUSE of the “diversity of citizenship” 
of the members of your Fidelity and 
Surety Committee, making it difficult to at- 
tend in conference, the report now made to 
you involves in the main subjects introduced 
in correspondence by members of your Com- 
mittee. 
The character of risks underwritten under 
the classification of fidelity and suretyship, 
underwriting experience relevant thereto, and 
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“houses are in order.” They reported there 
was nothing of importance in connection with 
their business in which we could be of assist- 
ance to them. 

They stated their various organizations 
were functioning along legislative lines; that 
they had their general business well in hand; 
and that there was nothing we could do to 
further their cause. They all expressed their 
very deep appreciation of our interest and 
said that if and when the opportunity pre- 
sented itself, they would call upon us for our 
cooperation. 

The General Counsel for the National 
Board of Fire Underwriters was particularly 
interested in our organization and assured us 
of his deep personal appreciation of our in- 
quiry. 

J. M. Gru, Chairman. 
Haroip F. HECKER. 
SAMUEL M. 
ARNOLD C. Topp. 
Ws. A. Porteous, Jr. 

* * 


REPORT OF COMMITTEE ON LIFE 
INSURANCE 


The Committee held no meeting during the 
last year. Its activities have been confined 
to submitting suggestions concerning the 
model proposed Insurance Code for [llinois, 
and in an effort to secure its passage. 

Unfortunately, the Code was not enacted 
into law at the present session of the General 
Assembly of the State of Illinois. 

Renewed efforts will be made to get it 
passed at the next session. 

L. A. Stessrns, Chairman. 
O. REEvER, Vice-Chairman. 
Byron K. ELtiott. 

RicHArD B. MONTGOMERY, JR. 
Puineas M. HEnry. 


the premium rates therefor are not believed 
to be subjects essential for treatment in a re- 
port of your Committee. Your Committee, 
therefore, concludes that it should emphasize 
the importance of attention to legislative ac- 
tivities in relation to the fidelity and surety- 
ship business, the trend of which is at times 
found to be whimsical, ingeniously stifling, 
and often marked by measures more penaliz- 
ing in scope than reasonably constructive. It 
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is not the object of our Association or of this 
Committee to attempt to regulate the morale 
or suppress the antipathies of any element of 
the public whose desires and purposes are 
fundamentally inimical to corporate surety- 
ship and other forms of insurance, but it is 
believed that with proper enlightenment re- 
garding legitimate insurance measures that 
may affect the public in general, and particu- 
larly those who must use insurance, fair treat- 
ment may be expected from representatives 
concerned with the repeal of the old and en- 
actment of new laws. 

In drafting this report we cannot, in good 
conscience, avoid reference to a few matters 
previously stressed by your Committee on 
Fidelity and Suretyship, and although we have 
a sense of the possible incompleteness of our 
report, we respectfully offer the following 
statements and recommendations: 

1. That in the future, when any committee 
may be appointed in a given state to engage 
in the preparation of an insurance code for 
presentment to and passage by a legislature, 
members of this Association resident in such 
state should, if permissible, because of their 
understanding of and experience with insur- 
ance, seek appointment on such code commit- 
tee. An eleventh hour consideration by any 
of us of a code draft prepared by any commit- 
tee unsympathetic to or unfamiliar with the 
scope, rights and duties of corporate insur- 
ance, usually results in controversy, confu- 
sion and a wilful adherence to improper regu- 
latory provisions. 

2. That the members of our Association 
resident of any state wherein there may be 
proposed and promoted a bill for state fund 
insurance, be urged to acquaint themselves 
fully with the record of experience of states 
that have tried to supply fidelity and surety- 
ship coverage through the medium of a State 
Fund, in order that the unsoundness of such 
method of bonding may be better understood 
and the prejudicial results to themselves as 
insurance counsel made more evident. 

3. That the members of this Association 
resident in those states which require deposit 
of funds or securities by companies engaged 
in the business of suretyship, as a prerequisite 
to their qualification to conduct business 
therein, reconsider carefully the companies’ 
objections to such requirement in the hope 
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that our members may become convinced of 
the impropriety thereof and give their sup- 
port to efforts for repeal. And it is further 
urged that our members resident in those 
states wherein there are no such depository 
requirements give thought to this subject in 
order that they may be prepared to aid in 
legitimate opposition to efforts to adopt such 
a requirement. If each of our forty-eight 
states should, for example, pass a law requir- 
ing a deposit of $50,000, that would mean, of 
course, the spreading and tying up of $2,400,- 
000 of a company’s capital for the privilege 
of conducting its business country-wide. Such 
a requirement is clearly too much of a burden 
for the smaller companies. 

4. That the members of our Association 
be urged to originate and support measures 
in their respective legislatures for authorita- 
tive designation of depositories for public 
funds, and for the relief of public officials 
from the burden of depository liability for 
public funds received and regularly deposited 
by them; also we advocate the passage of laws 
in states now without them, prescribing pro- 
cedure for the release of sureties on the bonds 
of public officials delinquent and irregular in 
official conduct. 


5. That the members of this Association 
work for the repeal of existing laws, and in 
opposition to measures that may be introduced 
in certain of their legislatures in denial of the 
right of insurance companies to their day in 
court without penalty in the defense of claims 
they believe to be unjust, and for the repeal 
of existing law and opposition to proposed law 
prescribing for the award of special fees to 
attorneys for the conduct of litigation against 
insurance companies. Such law is obviously 
discriminatory and awards under it must be 
distressing to defending counsel. 

6. That the members of our Association be 
invited to acquire an insurance tax conscious- 
ness comparable to that which now besets all 
citizens of this country who are answerable to 
other taxation. The will to tax seems to have 
become an obsession with contingents of leg- 
islative bodies. Pathetic dreams are indulged 
in regarding vain improvements and local sup- 
port, and too often with a purpose to impose 
taxation upon insurance. It is our privilege 
and our duty, and the duty of the vast army 
of users of insurance to oppose the enactment 
of laws for increased taxation of insurance 
companies. The cost of insurance should not 
be made burdensome through taxation. 

7. It is further recommended, with the ob- 
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ject of obtaining greater and more effective 
cooperation, that members of our Association 
should, whenever called upon locally to draft, 
advocate or support any measure relating to 
or affecting the fidelity and suretyship busi- 
ness, communicate their views and plans 
promptly to the Association of Casualty and 
Surety Executives of New York City regard- 
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INCE the last meeting of the Association 

and the appointment of your committee, 
much time and effort have been expended not 
only by interested factions but by those in 
public office toward a general plan which will 
embrace the subject of compensation for or 
maintenance of the unemployed and pensions 
for the aged. These suggestions have taken 
the form of a bill denominated the Social 
Security Bill. The scope of this proposed act 
is so broad that considerations of workmen’s 
compensation, as such, have become of minor 
importance. 

THE SCOPE OF THE BILL 

Among other things, the title to this bill 
recites that it is “to provide for the general 
welfare”; and the bill provides for financial 
benefits for the aged; for dependent and crip- 
pled children; for maternal and child wel- 
fare; for public health; for compensation to 
the unemployed and for aid to the blind. 

Excise tax is imposed on every affected em- 
ployer on and after January 1, 1936, which is 
payable to the collector of internal revenue. 
Against this tax, the employer is allowed a 
credit for contributions made by him under 
unemployment compensation laws of his state 
if such state laws have been approved by the 
Federal Social Security Board. This credit 
shall not exceed ninety per cent of the federal 
tax imposed. 

The bill passed the House of Representa- 
tives on April 19. Certain amendments have 
been made by the Senate Committee and, since 
this report was begun, the bill as amended 
has been passed by the Senate and is now be- 
fore the House. The principal amendments 
made by the Senate are: 
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ing such measures. The latter named Asgso- 
ciation is giving active consideration to all 
such measures on behalf of its membership 
and will welcome communications from the 
field. 
Grorce L. Naucut, Chairman. 
GrorcEe M. WEICHELT, 
Vice-Chairman, 
Joun A. LuHN. 
Joun R. KIsTNER. 
James E. NUGENT. 


(1) Establishment of a Social Security Board 
in and as a part of the Department of 
Labor. 

(2) Redefining the term “employer” to mean 
one who has four or more employees with- 
in thirteen weeks during any year, for 
some portion of the day, in the place of 
ten or more within twenty weeks during 
the year. 

(3) The granting of financial assistance to 
states for aid to the Blind. 

(4) With respect to old age pension, exempt- 
ing those employers who have acceptable 
private pension plans. 


Your committee has attempted to make an 
honest, careful analysis of the Social Security 
Bill and with respect to that proposed legisla- 
tion insofar as it touches the matter to be 
considered by this committee makes the fol- 
lowing observations and recommendations: 


(1) The amount to be paid by the em- 
ployer for unemployment compensation is 
based upon his payroll. If he is to be taxed 
every time he increases wages, then the em- 
ployee will find it difficult if not impossible to 
obtain an increase in wages and the employer 
will have every incentive to cut down his pay- 
roll and to reduce the number of employees. 

(2) The entire excise tax for unemploy- 
ment compensation is made upon the employ- 
er. State laws may provide for taxing of 
both employers and employees but this bill 
provides for tax only upon employers. At the 
1934 Convention, the Honorable Paul V. Mc- 
Nutt, Governor of Indiana, delivered a very 
fine address on social insurance in which he 
stated with respect ‘to the creation of funds 
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that “The burden of such insurance be dis- 
tributed between the employer and the em- 
ployee.” At an address before the New York 
State Federation of Labor on August 27, 
1930, President Roosevelt, then Governor of 
New York, said that an insurance fund should 
be created “on sound insurance lines under 
which the state, the employer and the em- 
ployee would all be joint premium-payers.” 

The employee is the beneficiary of this 
fund and he should help create it by paying 
a fair share of the premium, contribution or 
whatever it may be called. 

(3) This bill provides that unemployed 
persons shall not lose their right to benefit 
payments because they refuse to accept work 
at wages “substantially less favorable * * * 
than those prevailing for similar work in the 
locality.” This offers no measuring stick but 
only confers upon some other board or bu- 
reau the wide and almost unlimited power to 
dictate the wage which shall exist in every 
trade and in every locality. 

(4) This bill prohibits any contract which 
requires employees to join a so-called com- 
pany union. It does not prohibit a require- 
ment that employees join any other form of 
labor organization, and leaves the employee 
free to bind himself to join any kind of or- 
ganization, radical or otherwise, but not a 
company union. There should be no discrimi- 
nation between individuals or organizations. 
The bill should not favor any requirement 
that employees be compelled to join or to 
refrain from joining a labor or other organiza- 
tion; and the government has no right to dic- 
tate terms of that character. 

(5) Private employers must pay this ex- 
cise in order to create these funds. 

It is wholly improper, unfair and unjust to 
exact this tax from private employers and not 
exact a similar tax from their competitors, that 
is, state and local proprietary operations, 
municipally owned utilities, and industries of 
that character, in order to give those employees 
an opportunity to participate in such benefits. 

(6) The bill permits unemployed seasonal 
and occasional workers to receive benefits on 
the same basis as other workers. This can- 
not honestly be expected by the seasonal or 
occasional worker, and it is wholly unfair. 
His compensation should be based upon the 
average number of days per year for which he 
is accustomed to work. 

(7) The standards for state unemployment 
compensation laws do not prohibit payment 
of benefits to those who have voluntarily left 
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their work either as the result of strike or 
otherwise. 

The bill should provide that unemployment 
which comes as a result of trade disputes 
should not be compensated, else it will only 
encourage such disputes and place a premium 
upon the desire not to work. 


(8) The standards for state unemployment 
compensation laws should specifically provide 
that workers who are discharged for cause 
should be treated on a basis entirely different 
from the one on which are treated those who 
lose their jobs through some medium over 
which they have no control. 


(9) The standards for state unemployment 
compensation laws should require applicants 
for benefits to show that they are honestly 
seeking work, and should require them to re- 
port regularly to local or district offices. If 
this be not done, then the danger as suggested 
by the Ohio Commission On Unemployment 
Insurance cannot be avoided. That commis- 
sion said, “For those who are normally self- 
supporting, for those suffering only because 
of lack of work, it is imperative that some 
substitute for charity be found which will pre- 
vent pauperism and maintain individual self- 
reliance and self-respect.” 

This plan should also embrace a system of 
state public employment offices whose man- 
agers are selected solely on ability, and these 
offices should so coordinate that the proper 
classification and distribution of unemployed 
labor could be made from localities where it 
is not needed to those where it is needed. 

(10) By 1949, and thereafter, the cost to 
the employer for old age pensions is three per 
cent of wages paid, and for unemployment 
insurance is three per cent of wages paid, 
which begins in the year 1938, a maximum in 
1949 of six per cent of wages paid. 

We doubt the ability of the average indus- 
try to pay this additional tax. It has been 
estimated that by 1949 in some instances this 
additional tax would amount to eighty-two per 
cent of the present tax. 

(11) This bill rejects many recommenda- 
tions made by the Government Advisory Com- 
mittee. Some of these recommendations are 
as follows: 


(a) That public employees of states, coun- 
ties and cities should be made eligible to 
compensation. 

(b) That a definite standard be used in pay- 
ment of compensation to unemployed sea- 
sonal or casual workers. 
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(c) That no benefits be paid to persons di- 

rectly engaged in trade disputes. 

(d) That no benefits be paid for unemploy- 
ment during the period that workmen’s 
compensation or other compulsory cash 
benefits are received. 

(e) That there be a standard waiting period 
of four weeks. 

(f) That fifty per cent of the average weekly 
earnings be used as a standard benefit 
rate. 

(g) That benefits be based upon the ratio of 
one week of benefit to four weeks of em- 
ployment. 

(h) That $15.00 per week be adopted as a 
maximum benefit. 

No such provisions were made. 

(i) That no benefits be paid to those who re- 
fuse to accept employment which “affect 
the applicants’ right to accept or refrain 
from accepting or retaining membership 
in or observation of the rules of an or- 
ganization of employees.” The act pro- 
tects the right to accept or retain union 
membership but not the right to refuse 
to join a union. 


(12) In his address before this body at the 
last convention, Governor McNutt quoted 
John Stuart Mill in the following language: 

“The unwise are those who bring nothing 
constructive to the process and who greatly 
imperil the future of mankind by leaving 
great questions to be fought out between ig- 
norant change on the one hand and ignorant 
opposition to change on the other.” 

It may be felt that the conclusions of this 
committee are the result of “ignorant opposi- 
tion to change” but, again plagiarizing Gov- 
ernor McNutt: “The present oppressive tax 
loan and the responsibility which the state 
has already assumed for the care of the un- 
employed is an argument against state par- 
ticipation,” it is the opinion of this commit- 
tee that wisdom can best be exercised by 
avoiding an hysteria of the moment and, if 
this movement is one of national importance, 
which we doubt, then by moving with delib- 
eration along lines that are economically sound 
and which preserve a modicum of rights to 
local governments and local industries. Cer- 
tainly a benefit of this magnitude should be 
based upon sound actuarial computations, and 
the employee should participate in the con- 
tributions to the fund else this is neither in- 
surance nor compensation but becomes mere- 
ly a dole or gratuity. 
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It is entirely possible that by the time this 
report is ready for submission the Social Se- 
curity Bill will have become a law. It will be 
recalled that the Act of Congress of June 27, 
1934, entitled the Railroad Retirement Act 
was on May 6, 1935, declared by the Supreme 
Court to be in violation of the Constitution, 
We believe that there are many portions of 
the proposed Social Security Bill which are 
beyond the power of Congress and are in vio- 
lation of the Constitution of the United 
States. 


WorKMEN’s CoMPENSATION 


It is felt that the principle of workmen’s 


compensation is workable, beneficent, and nec- 
essary. The great trouble has been the desire 
to invade the realm which includes all human 
ailments, in short, to effect insurance against 
personal accidents, health, old age and death, 
not to mention unemployment. If this law 
and the benefits thereunder are not going to 
be confined to the original purposes, then it 
is going to be just as unworkable and as un- 
sound economically as the presently proposed 
Social Security Act, and from the standpoint 
of insurance the risk will be wholly undesir- 
able. This conclusion applies as well to the 
proposed compensation for ‘occupational dis- 
eases” unless specific definition is included and 
terms and conditions stated which reasonably 
apply only to sudden accident and not to a 
gradual contraction of a disease. If labor 
needs or wants health and life insurance, it 
should not be permitted to look for it to an 
expansion of the compensation law any more 
than it should be permitted to look for un- 
employment insurance to a fund created large- 
ly by the employer to which fund labor makes 
no contribution whatsoever. 


Inasmuch as the proposed Social Security 
Bill seeks to provide for the general welfare, 
makes specific provision for federal old age 
pensions, for public health, unemployment 
compensation, and for aid to the blind, it may 
be that interpretations thereof normally to be 
anticipated may entirely cover the field of 
workmen’s compensation. 

Respectfully submitted, 
Rosert L. WEBB, Chairman. 
H. L. Smita. 

Cuas. M. Howe tt. 
ARTHUR L. AIKEN. 
Rosert D. 
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INCE the report of your Committee was 

submitted last year, there have been no 
decisions of special moment by the Appellate 
Courts of the various States, or the Federal 
Courts, pertaining strictly to casualty insur- 
ance. 

One question still continues to worry the 
counsel of casualty companies. That is, the 
defense of so-called “Guest Cases.” 

In your Committee’s report of last year we 
touched briefly on this point and stated while 
some states had passed statutes limiting the 
recovery of a guest to cases involving wanton 
or wilful negligence on the part of the owner 
or operator of the car, it is not always safe 
to rely on these statutes, as the trial court 
very often leaves to the jury the question of 
whether wilful or wanton negligence has been 
shown, and the appellate courts are more than 
apt not to disturb the verdict if the jury has 
decided in favor of the plaintiff. 

Casualty Companies are being constantly 
presented with claims for injuries by passen- 
gers and guests in automobiles which they in- 
sure.. As time goes on, the seriousness of this 
becomes more and more apparent, with the 
opportunity ever present for the passenger 
and the host to enter into collusion for the 
purpose of collecting damages for the injuries 
sustained by the passenger or guest in an acci- 
dent. It is difficult in many cases to attempt 
to handle them on an equitable basis. 

As above stated, some states have passed 
special legislation attempting to deal with 
this situation and some courts have recognized 
and applied what might be called the “Gross 
Negligence Rule.” 

Without regard to any statutory duty, how- 
ever, the majority rule may be stated as fol- 
lows: “That the driver of an automobile owes 
an invited guest the duty of exercising reason- 
able care in its operation, so as not unreason- 
ably to expose him to danger and injury by 
Increasing the hazard of travel.” (See Vol- 
umes 5 and 6, Huddy on Automobiles, 9th 
Edition, Pages 217 and 223.) 

This majority rule is the outgrowth of a 
long line of cases, probably the oldest and 
best known of which is that of Patnode vs. 
Foote, 153 Appellate Division (N. Y.) 494. 

This case was presented before the days of 
automobiles, the defendant having invited the 
Plaintiff to ride with him in an open buggy 
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drawn by one horse and driven by the de- 
fendant. 

According to testimony, against the plaint- 
iff’s protest, the defendant drove at a reckless 
speed and the buggy collided with a wagon 
which threw the plaintiff to the ground and 
injured him. 

The plaintiff sued and recovered judgment, 
the Appellate Court holding that the plaintiff 
was a licensee and it was the duty of the de- 
fendant to exercise ordinary care not to in- 
crease the danger of riding with him or to 
create any new danger. 

This case was upheld by the Court of Ap- 
peals of Kentucky in 1914 in the case of 
Beard vs. Klusmeier, 164 S. W. Rep. 319, 
where the Court held it was the defendant’s 
duty, upon inviting plaintiff to ride as a guest 
in defendant’s automobile, to use ordinary 
care not to increase plaintiff's danger or to 
create any new danger, such as by fast and 
reckless driving, so that the defendant would 
be liable for injuries to plaintiff resulting 
from driving the automobile recklessly. 

Other cases of the same effect are: 


Pigeon vs. Lane, 80 Conn. 237. 

Birch vs. City of New York, 190 N. Y. 
397. 

Mayberry vs. Sivey, 18 Kansas, 291. 

Lochhead vs. Jensen (Utah), 129 Pac. 
347. 

Fitzgerald vs. Boyd, 123 Md. 497. 


The minority rule, sometimes called the 
Massachusetts Rule, holds that gross negli- 
gence must be shown in order to hold the 
owner or operator of an automobile for injury 
to an invited guest. This rule was laid down 
in the case of Massaletti vs. Fitzroy, 119 N. 
E., 168 (Mass.), and reasoned the matter by 
analogy to the law of Bailment. 

The Court stated: “It must be taken to be 
established in this Commonwealth that to 
charge a gratuitous bailee, the plaintiff must 
make out gross negligence on his part. The 
measure of liability of one who undertakes to 
carry gratis is the same as that of one who 
undertakes to keep gratis. To this is to be 


added the fact that in every case in England 
in which the question of the measure of lia- 
bility of a person who enters upon any gratui- 
tous undertaking has arisen, the same conclu- 
sion has been reached.” 
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Certain courts, however, have evidently felt 
that as to an invited guest, the rule in the 
Massaletti case (supra) produced an inequit- 
able result. These courts did not attempt to 
answer the reasoning in the Massaletti case, 
but, by judicial legislation, established a rule 
which may be cited as the Maine Rule and 
expressed in the case of Avery vs. Thompson, 
103 Atlantic (Me.) 4. 

This rule seems to be that there is a differ- 
ent liability existing towards the guest if a 
hired car or vehicle is involved. The Court 
held that where the carriage was for hire, the 
defendant owed the plaintiff a duty of the 
highest degree of care, but where the plaintiff 
was merely an invited guest and no hiring 
involved, then the defendant owed to him the 
duty of ordinary care only. 

This Maine Rule seems to have been fol- 
lowed in Alabama in the case of Galloway vs. 
Perkins, 73 So. (Ala.) 956, although the Court 
stated: “It does seem to be a harsh or hard 
rule which makes a carrier or host liable to 
the passenger or guest as for injury or death 
in the absence of gross negligence or wanton- 
ness, especially when the passenger or guest 
is treated by the carrier, or host, just as the 
latter, himself, is treated, but when both are 
injured by the same accident, as in this case, 
if this be so, the reply is, the law is so written 
and cannot and should not be changed to 
meet hard cases. Such instability would make 
shipwreck of the law.” 

The State of New Jersey seems to follow 
the Maine Rule, although limiting the liabil- 
ity of the defendant to a self-invited guest, 
except for wilful and wanton wrong. 

In McKenzie vs. Stokley, 108 Atlantic (N. 
J.) 771, the Maine Rule was followed, but 
in the more recent case of Lutvin vs. Botkus, 
108 Atlantic (N. J.) 862, the Supreme Court 
of New Jersey added to its two-category rule 
a third category and held there was no lia- 
bility to a self-invited guest, except for wil- 
ful and wanton negligence on the part of the 
defendant. 

There are approximately twenty-five states 
that limit, or attempt to limit, recovery by 
statute unless there is wilful, wanton or gross 
negligence. It is particularly interesting to 
note that an increasing number of states are 
legislating on this question. 

Probably the most drastic of all the guest 
laws is one recently enacted by the State of 
Arkansas, and effective March 21, 1935. 

This Act provides that no person trans- 
ported as a guest in a motor vehicle shall have 
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a cause of action for damages against the 
owner or operator thereof for personal injury 
or death, unless such injury shall have been 
caused by the wilful misconduct of the owner 
or operator. The Act then goes on to say: 
“And in no event shall any person related by 
blood or marriage within the third degree of 
consanguinity or affinity to such owner or 
operator, or the husband, widow, legal repre- 
sentative or heir to such person, have a cause 
of action for personal injuries, including death, 
resulting therefrom, against such owner or 
operator while in, entering or leaving such 
motor vehicle.” 

Some question has been raised by local at- 
torneys in Arkansas as to the constitutionality 
of this Act, and it is possible that same will 
be declared unconstitutional, as at first glance 
it certainly contravenes the provisions of the 
Lord Campbell Act Statute in Arkansas. Up 
to the present time, however, the Act has not 
been contested. 

In a good many of the Western States, while 
forbidding recovery to a guest unless the acci- 
dent in which he was injured arose from the 
wilful misconduct or gross negligence on the 
part of the owner or operator of the car, the 
Statutes specifically include the right of re- 
covery if the operator of the car was intoxi- 
cated while driving same. 

This provision is found in the Statutes of 
California, Colorado, Iowa, Nebraska, Neva- 
da, North Dakota, Oregon and Utah. 

Connecticut, Delaware, Idaho, Illinois, In- 
diana, Kansas, Michigan, Montana, New 
Mexico, Ohio, South Carolina, South Dakota, 
Vermont and Wyoming have all passed spe- 
cial statutes limiting liability for injury to a 
passenger or guest, to cases where gross neg- 
ligence or wilfulness has been shown or where 
the accident was caused by the reckless dis- 
regard of the operator of the car of the rights 
of others. Some of the above states have also 
given the right of recovery where the injury 
has been intentional. 

The State of Washington, by Chapter 18 of 
the Acts of 1933, has laid down the rule that 
a guest has no cause of action “unless the ac- 
cident shall have been intentional on the part 
of said owner or operator.” It would seem, 
therefore, recovery under this Statute cannot 
be held, even where gross negligence is shown, 
unless it be proved it was the intention of the 
operator of the car to cause the accident or 
injury. 

The State of Kentucky, by Chapter 85 of 
the Acts of 1930, passed a Guest Statute pro- 
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viding that no person transported by the own- 
er or operator of a motor vehicle as his guest 
without payment for said transportation, 
should have a cause of action for injuries, un- 
less such action resulted from an intentional 
act on the part of the said operator or owner. 

This statute, however, was held unconstitu- 
tional in the case of Ludwig vs. Johnson, et 
al., 49S. W. (2nd) 347. 

All of these numerous statutes, however, 
specifically eliminate public carriers or ve- 
hicles for hire, and it is interesting to note 
the increasing number of municipalities which 
have passed local ordinances requiring either 
an insurance policy or a bond, protecting 
guests or passengers, to be secured and filed 
before a license is granted to operate a public 
vehicle for hire. 

Almost every large city in the United States 
has now such an ordinance, and the smaller 
towns are following in their footsteps rapidly. 


Ordinances of this kind have been attacked 
on several occasions, but as a rule their con- 
stitutionality has been upheld. 

In the case of Gross vs. Commonwealth, 
decided by the Kentucky Court of Appeals on 
October 26, 1934 and reported in 75 S. W. 
(2nd) 558, the constitutionality of Chapter 
104, Article 4, Section 8, Acts of 1932 of Ken- 
tucky, requiring a taxicab driver to obtain 
proper insurance upon his passengers or pro- 
curing an indemnity bond was upheld. 

The Supreme Court of North Carolina, 
however, in the case of State vs. Gulledge, de- 
cided on May 1, 1935 (not yet reported) took 
an opposite view and held that an Ordinance 
of the City of Charlotte requiring operators 
of motor vehicles carrying passengers for hire 
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to file liability insurance policies or bonds 
is invalid. 

The Court held that authority to regulate 
the use of motor vehicles, conferred by the 
charter, or authority to license and regulate © 
all vehicles operated for hire, or the power 
to make regulations for better government, 
conferred by the General Law, cannot be con- 
strued to authorize adoption of the Ordinance 
in question, which establishes a public policy 
hitherto unknown in the general legislation of 
the State. 

The Supreme Court of Mississippi in an 
exactly similar case, held in Brogan vs. Hosey, 
on May 20, 1935 (case not yet reported) the 
Ordinance of the City of Laurel requiring 
operators of motor vehicles carrying passen- 
gers for hire to file liability insurance policies 
or bonds is valid. That Court stated: “By 
necessary implication such power as granted 
to a municipality, and the adoption of such 
measures as may be deemed necessary or prop- 
er for protection of the traveling public in 
person or property, are within the powers con- 
ferred upon a municipality.” 

From these few references and citations, it 
would appear like the Policeman of Gilbert 
and Sullivan fame, that the “Defendant’s 
Counsel’s lot is not a happy one” when he is 
called upon to defend a guest case for an 
insurance company, but we hope that this re- 
port may be of some little assistance should 
such a case be referred to him. 

GaRNER W. DeNmMeaD, Chairman, 
Harotp S. THomas. 

Aptat H. Rust. 

Harry E. Ropcers. 

Frank H. Gator. 

Wayne 


Is the Contraction of Silicosis an Accident? 
By WrtraM O. REEpER, St. Louis, Mo. 


ILICOSIS is an occupational disease. It 

is also a bodily injury. But is it a bodily 
injury accidentally sustained? This is a ques- 
tion in which many casualty companies are 
now vitally interested. The old Employer’s 
Liability Policy insured against liability for 
“injuries accidentally sustained.” 
_ This question was decided in favor of the 
insurance company by the Appellate Court of 
Illinois in Belleville Enameling & Stamping 
Co. v. United States Casualty Co., 266 Ill. 
App. 586. That Court said: 


“Paragraph 7 (of the policy) about 
which the controversy rages is as follows: 

‘Seven. This agreement shall apply only 
to such injuries so sustained by reason of 
accidents occurring during the policy period 
limited and defined as such in Item 2 of 
said declarations.’ * * * 


Keeping in mind the argument of counsel 
and the well established rules of law that 
an insurance contract is to be interpreted 
by the same rules as other contracts and 
that where the insurance company leaves 
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its design or meaning doubtful by the use 
of language that is not clear, courts will 
adopt a construction favorable to the in- 
sured * * * and also that a contract of 
insurance will be construed most strongly 
against the insurer, and after a careful read- 
ing of the provisions of this policy, we can- 
not interpret it to cover such injuries that 
do not result from accident. To do so would 
mean the elimination and disregarding com- 
pletely of Paragraph Seven. The policy 
does not in any part of the written contract 
contain any reference to an injury caused 
otherwise than by accident. * * * In or- 
der to give the policy the meaning insisted 
upon by appellee, it would in effect require 
the elimination or rewriting of Paragraph 
Seven so as to make a new contract. 

Courts can only examine contracts as 
they are written, and it seems plain to us 
that the policy covers what it purports to 
cover, that is—injuries sustained by reason 
of accidents. 

It is our opinion that claim of appellee 
for losses paid out by reason of the three 
silicosis cases is not covered by the policy, 
and that the trial court erred in finding the 
issues for appellee and in entering judg- 
ment against appellant.” 


There are other cases holding both ways, 
but they deal with different conditions and 
facts, and while they are persuasive, it is 
thought that they are not authority for or 
against this question. 

“Accident” is construed to mean “an unex- 
pected or unforeseen event, happening sud- 
denly and violently, with or without human 
fault and producing at the time, injury to the 
physical structure of the body.” (Miller v. 
St. Joseph Transfer Co., 224 Mo. App. 1115.) 

Appended to this paper will be found cases 
discussing the distinction between accident and 
occupational disease. The student will find 
them interesting as well as instructive. 

Occupational disease was expressly excluded 
from the Workmen’s Compensation Law of 
Missouri, passed in 1926; and by amendment 
in 1931, employers were permitted to elect to 
bring occupational disease within the Act, 
and employees were likewise given the right 
of election. Occupational disease is excluded 
from many Workmen’s Compensation Acts, 
and in numerous instances compensation has 
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been sought by the unfortunate workman, and 
denied by the Court for the reason that occu- 
pational disease was not an accident, and only 
accidents were compensable. It would seem 
almost a one-sided question. However, it may 
be of interest to know that in Missouri, two 
cases have recently been tried, resulting in 
judgments against the insurance companies. 
In those cases, the insurance companies de- 
nied liability, but defended under reservation 
of rights. Judgments were obtained against 
the silica company by its former employees, 
who had contracted silicosis from the inhala- 
tion of silica dust over years of time, and in 
the garnishment proceedings against the in- 
surance companies for the collection of these 
judgments, the jury decided that silicosis was 
an accident, and the insurance companies were 
liable on the policy. Plaintiff offered medi- 
cal evidence that each invading particle of 
dust injured the tissue of the lung and that 
silicosis, a disease, was the ultimate result of 
millions of these accidents. In one case the 
judge sustained the insurance company’s mo- 
tion for a new trial, and that case is now en 
route to the St. Louis Court of Appeals. In 
the second case, which goes to the Supreme 
Court, judgment was rendered for $17,000.00 
against three insurance carriers. The silica 
company was insured against liability for acci- 
dental injuries to its employees during the 
years of plaintiff's employment. One com- 
pany had the risk for two of these years. The 
other companies one year each. The dust 
conditions were the same during the entire 
employment. The plaintiff was well during 
the period of his employment and when he 
left. Seven years later the first symptoms of 
silicosis appeared. He became sick and later 
died. The jury found he had silicosis. If 
the $17,000.00 judgment stands, how will it 
be divided among the three companies? This 
is not an isolated case. There will be hun- 
dreds of similar and even more difficult cases 
to be decided in Missouri. 

During the year 1931, suddenly and with- 
out warning there were many silicosis suits 
filed at St. Louis. The employers became 
frantic and called upon the insurance com- 
panies to defend. The insurance companies 
very generally reached the conclusion that 
silicosis was not within the coverage of the 
policy. Some of the companies refused to 
defend, other companies defended under res- 
ervation of rights, and a few companies ac- 
cepted coverage. 

These silica companies are, and have been 


fo 
T 
sc 

S 
W 
W 

f 

t! 

I 

1 

( 

4 


July, 1935 


for many years, engaged in mining silica rock. 
The rock is later crushed to grain size, and in 
some instances pulverized to flour form. This 
process creates much dust. 

Missouri passed an Occupational Disease 
Statute in 1913. Many of these companies 
were unaware that the work in which they 
were engaged fell within the provisions of this 
statute, and these employers of labor learned 
for the first time when these suits were filed 
that during many years they had violated 
some of the provisions of this Act. 

The provisions of that Act were not gen- 
erally known. The Commissioner of Labor is 
required by the terms of the Act to visit 
plants affected thereby at least once a year, 
and to enforce the provisions, and in cases 
where the work done is injurious to the health 
of the employees, the Commissioner of Labor 
is required by law to furnish the employers 
with notices to be posted throughout the 
plants. This was not done, evidently for the 
reason that the Commissioner of Labor also 
construed the Act as inapplicable to employ- 
ment of that kind. This statute placed upon 
the employers the absolute duty of providing 
safety measures for the employees. Ignorance 
of the law does not excuse the employer. Vio- 
lation of the statute is negligence per se. 

These cases were very difficult to defend 
for the reason that they were old. In many 
instances the employees had not worked for 
twenty years and longer. The Missouri stat- 
ute of limitations for personal injuries is five 
years, but Section 860 of the Act provides that 
the cause of action shall not be deemed to 
accrue when the wrong is done, but when the 
damage is sustained and is capable of ascer- 
tainment. It is a strange coincidence that in 
most of these cases the plaintiff’s illness was 
of less duration than five years. They plead- 
ed and proved that their condition was not 
to them known, and could not have been dis- 
covered, until at a recent and safe date. 

Sixty per cent of the earth’s crust is silica. 
Quartz silica is next to the diamond in hard- 
ness, and while generally insoluble, it is now 
believed by experts to be soluble when mixed 
with certain alkalies of the body. It is ex- 
tensively used in making glass. 

Silica is in the air at all times. The recent 
dust clouds were laden with silica. 

Silicosis is a disease of the lungs, caused 
by the invasion and retention of silica dust. 
With each inspiration, we breathe about one 
pint of air, and if the air thus breathed is 
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heavily charged with silica dust, we breathe 
each minute millions of fine particles of this 
dust. It does not all remain in the lungs. 
Nature has provided us with a defensive sys- 
tem that disposes of invading foreign bodies. 
But where the process of breathing silica is 
constant, much of the dust reaches the ter- 
minal air sacs, and this dust cannot be ex- 
pelled; it remains there always. 

It was first thought that the damage done 
by the invading particles of dust was mechani- 
cal—the small particles of dust scratched and 
wounded the tissue of the lungs, and that, in 
the healing process, scar tissue was formed. 
This scar tissue is known as fibrosis. The 
later and more accepted theory is that the 
particles of silica, when mixed with the al- 
kalies of the body, form a cell poison; the 
cell is killed, resulting in scar tissue or fibrosis, 
and that this process continues long after the 
employee has been removed from the hazard. 
These diseased portions of the lung break 
down, silica is liberated, and it invades other 
portions, and in like manner damages and kills 
them. This process continues, and to the ex- 
tent that it continues, the lung becomes in- 
capacitated. Ability to breathe is diminished, 
resulting in shortness of breath, pains in the 
chest, and a dry, hacking, unproductive cough. 
It also may result in a diminished expansion 
of the chest, and subjects the patient to the 
danger of infections, such as colds, influenza, 
pneumonia and tuberculosis. Few patients 
die from uncomplicated silicosis; death is us- 
ually caused by tuberculosis. It is generally 
believed that a silicotic lung predisposes to 
tuberculosis. 

It is difficult to diagnose silicosis without 
the aid of the X-ray. The physical appear- 
ance is no aid. Silicosis patients frequently 
look well and healthy. They occasionally lose 
weight, but more frequently they do not. They 
may or may not have a diminished chest ex- 
pansion. Clinical symptoms may be entirely 
absent. If silicosis is far advanced, reliable 
and accurate diagnosis can be made by X- 
ray. In the X-ray, you find dense shadows 
caused by the fibrosis, and these shadows us- 
ually extend to the periphery of the lung. 
Silicosis presents a typical X-ray picture, dif- 
ferent in many respects from fibrosis which 
results from other causes. In early cases of 
silicosis it is very difficult, even with the aid 
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of the X-ray, to determine whether or not the 
patient has silicosis. He may have fibrosis, 
and in numerous cases tried, many experts 
have testified for the plaintiff that the fibro- 
sis, as shown by the X-ray, was caused by in- 
halation of silica, and diagnosed the case as 
silicosis. Other experts have testified that 
plaintiff had a perfectly normal lung, and that 
the fibrosis shown by the X-ray was only the 
normal fibrosis that one of his age would be 
expected to have. It is a known fact that 
every man over the age of forty has much 
fibrosis within his lungs, caused by colds, in- 
fections, and the diseases of childhood. 

Authorities agree that silicosis is the result 
of long continued exposure to silica dust. Ear- 
ly investigation resulted in the conclusion that 
the minimum time in which an employee would 
contract silicosis was two years, but the time 
required was usually much longer—in many 
instances as long as thirty years. However, 
it is now generally agreed that many condi- 
tions enter into the equation; the dust con- 
centration, the conditions under which the 
workman labors, whether rapidly or slowly 
and at ease, whether or not he is a mouth 
breather or nose breather, his physical condi- 
tion and his ability to resist disease, whether 
or not his employment is continuous, and the 
silica content of the dust—these are all facts 
that may have a direct bearing on the length 
of time in which a person may contract sili- 
cosis. Many employees never contract this 
disease. It is believed that one may have it 
in a mild form and not know it. It causes 
disability only after it has reached an ad- 
vanced stage. It is a slow, progressing and 
insidious disease, and, being that, it is diffi- 
cult to see how any court can hold that it is 
an accident. 


APPENDIX 


“OccUPATIONAL DiIsEASE” DEFINED 


Wolf v. Mallinckrodt Chemical Works, 81 
S. W. (2d) 323 (Mo. Sup.). 
“OccuPATIONAL 


Miller v. St. Joseph Transfer Co., 224 Mo. 
App. 1115. 


Downey v. Kan. City Gas Co., 79 S. W. (2d) 
1063 (K. C. Ct. App.). 


Mauchline v. State Ins. Fund, 124 Atl. 168 
(Pa.). 


Rue v. Eagle Picher Lead Co., 38 S. W. (2d) 
487 (Mo.). 
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